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Please Let this serve as the rTesoonse of th=s Ekh
Comnittes to your inauiry to 1it. e set nut in detail
inquirvy as you presented the same 3s follows:

In 1931 attorney represents client-parent in a divoree,
There are two children and custodv is awardzsd to
nopnosing partv-narent. Immadiately after the divnree
nonosing party-narent marries stennarent which rtesults
in ronsiderable violence and 3lcohol abuse at the
custodial home. Benause of custody proceedinas hrouaht
hy ~lient-parent, opposinn narty-narent ngrees te 2llov
a chanae of custody with respect to one of the twe
children., Difficulties in the new marriaage of opposing
nartv-narent result in a quick divorce.

Five years later, client-parent hrinas child whe has
remained with the onposing nartv-parent to attorn=y's
office with a reaquest that additional chanage of custody
aroceadings ha hraunht., 1In anvivate conference with
child, child (now 3ge 14) disclosed that child. was
"sexually abused” by former stepparent four £n five
vears anon. Attorney neither asked for nor does child
volunteer details of the "sexu=21l ahuse". Child further
discloses that child has told onpposing partv-parent of
the "sa2xual abuse" hut has not told client-parent.
Child -oes not want client-parent to know of ahuse and
feels that it would cause trouhle, Attornev also
ronclurdes that it is likely that client-parent will
reant violently to the disclosure of Ehis information.
Ipposing nartv-narent was told of the abuse recently
antd did arrange for counseling for the henefit of the
child,

Change of custody nroceedings are discontinued after
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information received to his client,
the client.
of confidence to the client (Canon 4),

attorney exnlains the pnroceedinas and encouranes
clirnt-nparent to contact onpposing partv-parent and
discuss the child's prohlems. Anparently both parents
and the child enaaqge in what could he the most
constructive discussinons thev've had in six years.
Child's desire to live with client-narent appears to he
hased upon nntmal teenaqe difficulties that are
agnravaterd hy a move to another state, attemntad
suicide of a friend, and the acnidental death of a
neiqghhor's child., There is no on-qninn threat Lo the
child from the former stepnarent snd there annaars to
be no threat hy anv nther member of the onnosite sex at
onnposing partv-parent's residence.

Privatelv, attornev ronclurdes that child is in no on-
aoing danger of sexual ahuse; that the abuse is not
relevant to the current custody issue; that opnosing
nartv-narent is doing as well as client-parent would in
assisting the child both with respect to the former
ahuse and the normal teenane prohblens (in that child is
receiving counseling for the abuse and opnosina-part
narent is trving to improve communications with child
and find a job closer to client-narent's residenre);
and that child ~ustordv proceedings would prohahly
disrupt what anpears to he the mending of a
relationshinp hetween the parents and child. Client-
parent made the rdecision te abandon child custody
nroceedings without knowing of the past sexual ahuse.

1. May the attorney hold the nrivate conversation with
the child in confidence from:

(a) his client; and
{h) law enforcement; and
(c) the Court?

2. Should the attorney atteapt to provide disclosure
En nis client throunh direct communication with:

(a) the child; or
(h) th=2 child's current counselor; nr
(c) opnosinng party parent?

We will attempt to discuss each part of the question
separately in this resonnse. We trust the inquiry means:

Does th2 attorney have a duty to disclose to any of the
ahove mentinned individuals or organizations the facts,
without being asked?

Obviously, the most difficult quesstion which is presented is
whether the attorney has an ohbhligation to disclosse
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without a direct inquiry from
The attorney owes the obligation of the preservation
the dutv of lovalty and



independence of judgment to client (
competently (Canon 6), and a3 duty to

~rlient's interest (Canon 7).,

Can

D

nn 5 the dut to act
p?es%ht zealots Ty fRs

The qaquestion which must then be answered is whether an
attorney is required to inform his client of all infarmatinn
#hich might he learned durinn the course nof rtepresentation.
Ethical Consideration 7-10 provides that:

The duty of a lawyer to reporesent nis client with zeal
does not militate against his concurrent oblination to
treat with consideration all persons involved in the
leqgal process and to avoid the infliction of needless
harm,

Correspondingly, Ethical Consideration 5-21 provides in nart:

Th=2 nhligation of a lawyer to exercise nrofessional
judngment snlelv nn hehalf of his client renuires that
he disrengard the desires of others that miaght impnair
his free jurdagment.

Additionally, Disciplinary Rule 7-102 (A) (3) provides that:

In his renresentation of a client a lawyer shall not:
"conceal or knowinagly fail to disclose that which he is
required by law to reveal."

Weinhinag and balancing the ethical considerations with the
facts involved, a majority of the conmittee helieve that the
attorney should reveal to his client the facts learn=d from the
child. The maijority receoqgnizes that it is important to not
interfer= needlesslv with the child's future, however, they
likewise felt that the first duty owed by an attornev was to his
client and that he should reveal facts which may be of relevance,
or lead to relevant information.

A strong minority nn the committee felt that the attorney's
determination that the facts learned were not relevant is the
telling ooint in the auestion presented. They felt that in such
a situation where as renresented old wounds are starting to hesal
and the schism that resulted in the 1981 divorc2 is narrowing,
that the relevation of the complaint would only tend to create
more nroblems., Thev felt that inasmuch as the child is receiving
treatment for the abuse and injuries received, and the attornev's
iudgment that the client would react vieolently or cause trnuhle
if he or she learned of the past abuse, it was their opinion that
the attorney was not required to inform the client of the
information he received from the child in the interview.

As noted herein, the committee felt the quaestion verv close
and would rely heavily on the attorney's detecrmination of
relevance in the facts poresentad. Nonetheless, the commnittee
felt that the general rule should he for disclosure and that non-
disclosure should be employed only in exceptional circumstances
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as deemed anoronriate by the attorney.

f.  The rommittee felt there was no tespnnsibility upon the
attorney to reveal this narticular informetinn to law enforrement
authorities, The comments of the child referred to events whinh
occurred four or five years agn. The child is nresently
receiving counseling and the counselor may well he rtenuired under
SDCL 26-10-10 tn reveal the information rercsived, Additionally,
the attornev asked for and received no details and indications
are? that the child miaght he uncoonerative in view of her concern
that the client-narent would cause tronhle., The ronsenuenrnes of
r=nortina this conversation to law enforcement officials should
he carefully weighed, and duz to the passane of time and the
sketchy nature of the infarmation now held hy the attorn=2y and
the substantial risk of damaage to the welfare of the child, it is
our oninion that the attornay does not have an ohlination to
rennrt the conversation of the child to law enforecement
nffircials.

As regards whether the report should h= given to thz Court,
inasmuch as there is presently no action pending hefore the
Court, and as the auestion of reporting to law enforcement
officers is in larne measure the same question as renorting to
ths Court, the committee would require no renort to the Court for
the same hases as set forth ahove,

As rerards your inquiry of whether the attornev shnuld
attemnt to provide disclosure to his client throingh dAirect
connunication with the child, the child's nurrent cnunselor nr
nnnosinn party narent, inasmuch as the majoritv of the committee
helieved contact with the client-parent would he aporonriate,
the need fnor an answer to this nuestion does not annear. If,
however, the information was not revealed directly to the client-
parent, and if the attorney has rontinuing contact or opnortunitv
for discussion, it may he well to raise the issue: nowever, it
would anpear to be a judament call bhased upnon the attornev's
evaluation of the individuals involved.

Obviously, the questions you have presented have proven
difficult for the committer., The welfare of the child must he
aiven considerable importance and we encouraqge vou tn-act with
that factor in mind. Nonetheless, th=z commnittees felt it
inapnropriate to adopt a general rule aliowing for non-disclosure
of information of this nature, while sinmultanenusly recoqgnizing
that in excepntional circumstances non-disclosure would he
appronriate, and stronn argument could he made that your case
presents such a situation.

Respectfully submitted this 8th day of January, 1938.
RITER, MAYERyHOFER & RITE:

At

Robert C. Riter, Jr., Chairma
Ethics Committee

By:
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South Dakota Ethics Opinions
Ethics Opinion 87-3
May 29, 1987

Rules: D.R. 5-107(A)(1); E.C. 5-21, 5-22, 5-23

Subject: Attorney Fees.

Summary: It is permissible for an attorney handling a voluntary termination of
parental rights to have his/her fees paid by the prospective adoptive parents.
However, the same attorney should not handle the termination and adoption.

FACTS

This is written in response to your
request for an opinion from the Ethics
Committee. You presented the following
issue:

Is 1t appropriate for an attorney
handling a voluntary termination of
parental rights to have his attorney’s fees
paid by the prospective adoptive parents on
what is intended to be a private adoption?

Additionally, you are concerned about
a possible conflict of interest and possible
violation of SDCL 25-64.2.

OPINION

The majority of the Committee believes
it appropriate for an attorney handling a
voluntary termination of parental rights to
have his fees paid by the prospective
adoptive parents. The Committee,
however, does not believe the same
attorney should handle the termination and
the adoption proceeding. As such, while
the attorney’s fees might be paid by the
prospective adoptive parents, the natural
mother should have counsel separate and
apart from the attorney representing the
adoptive parents.

The propriety of this procedure is based
upon:

1) The attorney handling the voluntary
termination must be sensitive to the

matter and assure that the source of pay

will in no way affect the obligation to

exercise professional judgment solely
on behalf of the client, and

2) The client must be fully informed and
consent to the arrangement.

While there appear no canons directly
on point, we would refer you to EC 5-21,
5-22 and 5-23, and DR 5-107(A)(1).

As regards SDCL 25-6-4.2, it is our
opinion that the fee for advice in the
termination of parental rights, or
preparation of documents, notices,
attendance at hearings or other attorney
services regarding that, is not an
unauthorized consideration within the
meaning of SDCL 25-6-4.2. There is a
requirement that such fee not be excessive
(DR 2-106(A)), the same as the fee for any
other legal service. It would be suggested,
however, to rebut any claim of
impropriety, that the attorney keep careful
records of the legal services performed.
We also draw your attention to the fact that
it is merely our opinion regarding the
interpretation appropriately given to SDCL
25-6-4.2, and we cannot appropriately
predict how a Court would view it.

Robert C. Riter, Jr.
Chair, Ethics Committee




